Shaming Tradema®k Bullies

VWhat is Trademark

Based on Leah Chan Grinvald, Shaming Trademark Bullies (Work in Progress).

Unreasonable interpretation of trademark
rights (violation of legal norms);

By large corporation, brought against small
business or individual (violation of social
norm against bullying); and

Bullying®

Using intimidation tactics.

e Trademark bullying of small

Trademark
businesses has become a

serious problem. BU ‘ ‘yl [ 9 1S G
e Recognized by Congress Se [TOUS P 'O b ‘ am

earlier this year when
Trademark Technical and
Conforming Act was passed.

One Nundred Elebenth Congress
of the
Nnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday,
the fifth day of January, two thousand and ten

o
r. e | | I O r. SEC. 4. STUDY AND REPORT.
(a) IN GENERAL.—Not later than 1 year after the date of enact-
ment of this Act. the Secretarv of Commerce. in consultation with

All conditions of successful
- public shaming are met in
consumer products market:

the Intellectual Property Enforcement Coordinator, shall study and
report to the Committee on the Judiciary of the Senate and the
Committee on the Judiciary of the House of Representatives on—
(1) the extent to which small businesses may be harmed
by litigation tactics by corporations attempting to enforce trade-
mark rights beyond a reasonable interpretation of the scope
of the rights granted to the trademark owner; and
(2) the best use of Federal Government services to protect
trademarks and prevent counterfeiting.

(b) RECOMMENDATIONS.—The study and report required under
paragraph (1) shall also include any policy recommendations the
Secretary of Commerce and the Intellectual Property Enforcement
Coordinator deem appropriate.

January 13, 2010

;::;EC]ERALEXPRESS and EMAIL (D | CO n SU m er CO m m U n ii'ylo P r S ‘ S

- shared norms:

Dear Ms. Thom:
°

NFL Properties LLC (“NFLP”) is the authorized representative of the National Football League
(“NFL”) and its thirty-two Member Clubs for the licensing and protection of their names, logos, - G r e C O r O rG I O n S G re
symbols and other identifying marks (the “NFL Trademarks”).

o_0
The New Orleans Saints (“Saints Club”) are the owners of several federal and state trademark ° ’
registrations. Those registrations include, but are not limited to, the Saints Club’s fleur-de-lis ° n e rs a n c o n I I o n s
logo design and WHO DAT word marks. VU n e rd e O S G I I I I n g , G n
It has come to our attention that your company, Fleurty Girl, is manufacturing and offering for )
sale unlicensed t-shirts bearing the trademarks of the Saints Club, or confusingly similar of s u c c e s sfu I p u b I I c

h I d id

variations thereof, as depicted in the attached photographs and web pages (www.fleurtygirl.net),
tical ideli

°
in violation of the Saints Club and NFLP’s rights. Your unlicensed manufacture, distribution and
sale of products bearing the NFL Trademarks, or any other confusingly similar logos that cause ' S I I l G U S I n e s S e S O n
customers to believe that your products are licensed, authorized or affiliated with the NFL or its

Member Clubs, constitutes trademark infringement and unfair competition, and misappropriates
the goodwill and reputation of the Saints Club and the NFL.

° ° ° °
In addition, we object to your use of any combination of design elements (even if not the subject I n I V I U O S G re e I eVO e .

of a federal or state trademark registration), such as team colors and other references to the
Saints, that are likely to confuse the purchasing public into believing that your items are
somehow sponsored by or affiliated with the NFL or the Saints. See See Bd. of Supervisors for
Louisiana State University Agricultural and Mechanical College, et al. v. Smack Apparel Co.,
438 F. Supp. 2d 653, 657-58 (E.D. La. 2006) aff’d, 550 F.3d 465 (5th Cir. 2008) (holding
defendant liable for trademark infringement for distributing t-shirts featuring the color
combination of and other references to plaintiff schools, noting that team colors were used for no
other reason than for their trademark purpose and to imply an affiliation with the relevant
school); see also Texas Tech Univ. v. Spiegelberg, 461 F. Supp. 2d 510 (N.D. Tex. 2006). In this
instance, that confusion is certainly heightened by the fact that you specifically reference the
Saints Club in your product descriptions and marketing material.

Legal Reforms:

- Provide protected space
for shaming; and

Publication of Cease & Desist Letters

- Adopt groundless threats of
trademark infringement
cause of action
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